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Successtul Appellate Defense of
Favorable Judgment in Will Contest

a trial, a Judgment was

entered in favor of our
client, who was defending a
will contest case. When our
client’s grandmother was
diagnosed with a terminal
illness, she called upon our
client to help her put her
affairs in order. She also
made our client the primary
beneficiary of her will, and
transferred several properties
to her.

I n October 2009, following

Our client’s aunts challenged
their mother’s estate plan-
ning and filed suit to set
aside the will and the real
estate transfers. They
attempted to prove that our
client had “unduly influ-
enced” her grandmother to
make the transfers of prop-
erty and bequests in her will.

Witnesses at the trial
included the plaintiffs, our
client, the attorney who
drafted the will, a bank
officer who had met with our
client’s grandmother in the
hospital to help her carry out
her wishes, and a home
caretaker in whom our
client’s grandmother had
confided about her estate
planning. The Court rejected

plaintiffs’ claims and
determined that our client
had not exerted undue
influence over her grand-
mother. The Court found
that the decedent was a
strong-willed woman who
knew how she wanted

her assets to be distributed
among her family members,
and went about making

it happen by executing a will
and making transfers of
real estate.

Many will contests end at the
trial level, because it is
likely that the decision of
the trial judge, who had the
opportunity to observe

the witnesses and judge their
credibility, will not be
disturbed on appeal. This
case, however, was appealed
by the plaintiffs. The
Appellate Division rejected
the majority of the appeal
points, but ultimately
remanded the case to the
trial judge for clarification
on one technical point

of his opinion.

In a case like this, involving
transfers made prior to death,
the law requires a judge to
find that there was no undue
influence by “clear and

convincing” evidence.
Although the trial judge had
stated that he was
“convinced” that no undue
influence had been exerted

with respect to the real estate
transfers, he had not
explicitly stated that our
client met the burden of
proof by “clear and
convincing evidence.” Upon
remand, the Court did so
state, and Judgment was re-
entered, clarifying, once and
for all, our client’s successful
defense of the claim.
Sometimes the lack of a few
words in a Court’s opinion
is critical.

Jim Keegan and Raja
Bhattacharya tried the case,
and Sherri Davis Fowler
defended and argued the
appeal. BW
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Bendit Weinstock
Attorneys Receive
Highest Rating
from Martindale-
Hubbell

Managing pariner, Roger J.
Desiderio; partners Abbott S.
Brown, William L. Gold,
James F. Keegan, and Alan
Roth; along with Barrett F.
Kalb, counsel at the firm, have
achieved the AV® Preeminent™
peer review rating with
Martindale-Hubbell. All six attor-
neys received a 5.0 numerical
rating, the highest possible. An
AV® certification mark is a signif-
icant rating accomplishment,

a testament o the fact that o
lawyer’s peers rank him or her at
the highest level of professional
excellence. It serves as an objec-
tive indicator that a lawyer has
the highest ethical standards and
professional ability.

AV®, BV® and (V® are registered
cerfification marks of Reed
Elsevier Properties Inc., used in
accordance with the Martindale-
Hubbell certification procedures,
standards and policies.
Martindale-Hubbell is the facilita-
tor of a peer review rating
process. Ratings reflect the anony-
mous opinions of members of the
Bar and the Judiciary. Martindale-
Hubbell Peer Review Ratings fall
into two categories — legal abili-
ty and general ethical standards.




From the Docket of Abbott Brown

Abbott Brown has had a busy docket and recently resolved
the following medical malpractice cases.

Nerve Injury Case Settled For $3,250,000

Abbott represented a three-year-old girl who was injured in
1995 when she sat on a glass coffee table and it broke. Our
client was taken to the emergency room at a Newark hospital.
The defendant emergency room physician ordered X-rays,
which revealed the presence of multiple pieces of glass in the
left gluteal area. The ER doctor removed three pieces of glass,
but was unable to remove several other deeply embedded,
razor-sharp pieces of glass. He sent the child home with
instructions to return three days later.

The next day, our client was taken back to the emergency
room where it was discovered that she now had suffered

a severe nerve injury. Ultimately, it was determined that the
glass left embedded in our client’s body had severed her
sciatic nerve. Thereafter, the remaining large pieces of glass
were removed from our client’s body.

In the resulting lawsuit, we alleged that the medical care
rendered to our client by the defendant ER doctor deviated
from the generally accepted standard of care. In support of
this allegation, we retained a pediatric surgeon and a special-
ist in emergency room medicine, who both opined that the
defendant was negligent in discharging the child, and instead
should have admitted the child to the hospital and called a
surgeon to remove the glass before any harm was done.

We retained a number of medical and other experts who
concluded that our client suffered injuries, including the
laceration of the sciatic nerve; sciatic nerve palsy; atrophy of
the left thigh and profound atrophy of the lower left leg; and
deformity of the left ankle and foot.

Our medical experts opined that the above injuries were
caused by the laceration after our client was discharged from
the emergency room. They concluded that our client had
suffered an essentially paralyzed left leg below the knee and
that the prognosis was poor. Another expert whose practice
includes pain management explained how our client’s injuries
isolated her at school and limited her participation in gym as
well as parties or dances. This expert documented the
multiple surgeries, which required extensive post-surgical
recovery and extensive loss of academic time. Finally, we
retained the services of a Life Care Planner to calculate the
total future cost of our client’s health care.

This case was mediated before the Hon. Anthony T. Sciuto.
The defendant’s final offer during the mediation was
$2,000,000, which was rejected. Further negotiations
resulted in the final settlement of $3,250,000.

A portion of the settlement was used to create a Structured
Settlement which will provide for all of our client’s needs in
the future, including guaranteed tax-free income of as much
as $7,000,000 during her life. Additionally, our client will
receive over $600,000 up-front, and we repaid a medical bill
lien of over $190,000, on her behalf. Peter Bergé and Isabelle
Britton assisted Abbott with this case.

Wrongful Death Case Settled For $2 Million

Abbott represented the estate of a 45-year-old husband and
father of two children who was admitted to a suburban
hospital due to severe back and leg pain. Upon admission to
the hospital, the husband was given several doses of
intravenous Dilaudid, a pain reliever. A CT scan performed in
the Emergency Room revealed only degenerative disc disease
at the L5-S1 level and a bulging disc at L4-5.

One defendant, an anesthesiologist, saw the husband later
that day, and increased the rate of the Dilaudid. There was no
order given for any electronic monitoring. Thereafter, our
client’s husband was found in his room to be cyanotic, not
responding to verbal stimuli and with a very low oxygen
saturation level. He was given Narcan to counter the effects
of Dilaudid and recovered from this incident without harm.

Thereafter, the intravenous Dilaudid was restarted, again
without any electronic monitoring. Our client’s husband was
found unresponsive the next morning. This time he could not
be resuscitated and died.

We retained an anesthesiologist and a doctor of nursing, who
both rendered opinions that the defendant anesthesiologist
and the defendant nurse committed malpractice in the man-
ner in which the Dilaudid was ordered and the manner in
which they failed to monitor our client’s husband.

Our client’s husband was a stay-at-home dad. Because of the
limitations on damages in wrongful death cases, we retained
an economist to calculate the value of the homemaker
services, advice, counsel and guidance that were lost by our
client and her two children. As a result, this case was settled
for $2,000,000.

As part of the settlement, the hospital has agreed in writing
to change its policies and procedures to make certain that
such an incident will not happen again. The new policies and
procedures will require electronic monitoring of all patients
who are similarly situated.

The proceeds of the settlement will be used to purchase
annuities for our client and her two children. The children’s
annuities will be used to pay for college, graduate school and
perhaps a first house after college. Isabelle Britton assisted
Abbott with this case. BW
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Multi-Million Dollar Judgment
in Estate Case Affirmed

n March 9, 2011, the
OAppellate Division of

the Superior Court of
New Jersey issued an opinion
affirming a Judgment we
obtained in March 2008 on
behalf of our client in a case
between a brother and sister
relating to the disposition of
their parents’ estate, the
assets of which included a
family partnership and trusts.
We had commenced an
action on behalf of our client,
the sister, to obtain relief
from the Court with respect
to unauthorized transfers and
disposition by her brother of
assets to which she, her hus-
band and daughters were
entitled. The trial of the
matter took 20 days over the
course of nearly a year, and
involved, among other
witnesses, a Court-appointed
forensic accountant, two
other Court-appointed
experts, and our client’s
expert witness who valued

the family partnership
interests.

Following the trial and
extensive post-trial submis-
sions, the trial judge issued a
two-day opinion from the
bench resolving the case in
our client’s favor, and award-
ing a Judgment to her and
her family members totaling
more than $7,035,400,
including reimbursement

of attorneys’ fees to our
client for prosecuting the
action against her brother
and his wife.

The brother appealed, and
raised numerous appeal
points in his attack upon the
Judgment. The Appellate
Division affirmed the
Judgment in its entirety,
with the exception of the
manner in which the trial
judge had calculated interest,
which he had included in his
award to make our client and
her family members whole

for their losses. In its opinion,
which was 59 pages long, the
Appellate Division affirmed
the Court’s remedy, which
was the entry of a monetary
Judgment in favor of our
client and her family
members, and addressed and
rejected each of the brother’s
substantive points with
respect to the manner in
which the Court evaluated
the evidence and reached its
determination.

The calculation of interest
issue was addressed and an
amended Judgment has been
entered. The brother has
instituted further proceedings
upon Petition to the Supreme
Court. The underlying case
was tried by James E. Keegan
and Sherri Davis Fowler in
the Chancery Division of
Hudson County. Mr. Keegan
and Ms. Fowler also defended
the appeal. BW

Peter Bergé Has Success

With Medical Malpractice Cases

eter represented a
Pwoman who had to have

a mastectomy because a
radiologist failed to recognize
findings on a mammogram
that were suspicious for
cancer, and her primary care
physician failed to refer her
to a surgeon based on her
physical examination
findings. Had the cancer
been diagnosed earlier, she
could have had the cancer

removed without losing her
breast. The case settled for
$400,000.

Peter settled a case against a
podiatrist who performed
surgery on our client. She
had consulted with the
podiatrist because of a callus
on her little toe. After the
examination, she agreed to
have surgery on the little toe
as well as a procedure on a

bunion. The first toe (great
toe), where the bunion was,
had not caused the client any
discomfort prior to the
surgery, but afterward she
was left with daily pain. The
podiatrist also operated on
the little toe without trying
conservative treatments first,
leaving the toe floppy. A
settlement of $175,000 was
reached. BW

Bhattacharya
Included on
Rising Star List

For the second consecutive year,
K. Raja Bhattacharya has
been selected for inclusion in
Super Lawyers New Jersey Rising
Star list for 2011. He was
chosen in the specialty area of
Business Litigation.

The selection process for Rising
Stars is similar to the Super
Lawyers selection process.
However, to be eligible
candidate must be 40 years old
or under, or in practice for 10 or
fewer years. Lawyers are asked
to nominate lawyers they have
personally observed in action —
whether as opposing counsel or
co-counsel, or through other
firsthand courtroom ohservation.

In addition to the general
survey, the atforney-led research
team reviews the credentials of
potential candidates and assigns
points based on a set of defined
evaluation criteria. The point
totals from the general survey
and research process are then
added to arrive af a final tally.
The lawyers are ranked by point
totals and no more than 2.5
percent of the best up-and-
coming atforneys in the stafe are
named to the Rising Stars list.

After serving as a law clerk at
Bendit Weinstock, Raja joined
the firm as an associate in 2007.
He practices in the areas of
commercial litigation, general
litigation, landlord/tenant law,
franchise law, and personal
injury law.

Spring 2011
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From the Trial Docket of Alan Roth

lan Roth recently
concluded a number of
cases that involved

claims against governmental
entities and their employees.

Lawsuit Against School Board
Settled for $1.7 Million

In 2010, following several
years of complex discovery,
we settled a case on the

eve of trial that involved a
student who was severely
injured in a wood shop class.
The accident occurred

when our client, a middle
school student, was operating
a rather intricate table saw
that ultimately caused severe
injuries to her left hand,
resulting in multiple ampu-
tations. The lawsuit alleged
failure to properly supervise
students engaged in such
activities at school.

Fortunately, our client
received exceptional medical
care, including the re-
attachment of her fingers.
Nonetheless, our client was
left with significant perma-
nent physical and psycholog-
ical injuries and damages as a
result of this accident.
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Our office engaged the
services of a number of
different experts in
preparation of this case.
These experts included a
mechanical engineer with a
specialty in table saws, and
medical experts who were the
actual physicians involved in

the treatment and surgery of
our client. Numerous
depositions were taken of
other students who were in
the classroom at the time of
the incident. Ultimately, the
defendant board of education
agreed to participate in a
mediation before a retired
judge for the purpose of
trying to settle the case
before trial. Although the
mediation itself was
unsuccessful, as the trial
approached, we were able to
settle this case for
$1,700,000.

Lawsuit Against a
Municipality Settled
for $250,000

We filed a lawsuit against a
municipality and several of
its employees for failure to
properly investigate an
accident. The accident
occurred on a service road off
a highway on a very cold
December morning. We
alleged that the investigating
personnel failed to conduct
an appropriate and thorough
search of the area
surrounding this accident
because they wrongly
assumed that the vehicle had
been stolen and abandoned
after the accident.

A proper investigation would
have revealed that our
clients’ son, who was
returning home from work,
was lying on the side of the
road not too far from the
vehicle. He was injured but
would have survived had the
personnel at the scene
performed a proper
investigation of the area.
Unfortunately, our clients’
son died after the passage of
some time because he had
not been discovered. The

father found his son’s body
several days later after
conducting his own
investigation.

This case required a number
of different experts,
including an expert who
evaluated the vehicle
damage, a police expert, an
EMT expert, an autopsy
expert and medical experts to
describe the types of injuries
and the chances for survival
had an appropriate
investigation been
conducted. This was a hotly
disputed case, which
necessitated our beginning
trial. However, after
approximately two weeks of
trial, the case was settled for
$250,000.

Molestation Case Seitled
for $250,000

We recently settled a claim
against another governmental
entity based upon an
allegation that a public
employee sexually molested
our client while that
employee was on duty. The
matter was initially referred
to the Grand Jury, but no
criminal charges were
returned. We instituted a
civil action for injuries
resulting from that sexual
assault. As with the other
claims involving
governmental entities, this
case required a number of
different experts, including a
police procedures expert, as
well as experts in the field of
psychiatry. Again, this case
was hotly disputed and

ultimately resulted in a
settlement of $250,000
shortly before trial.

Estate Case
Involving Firefighter Settled
for $1.1 million

We recently concluded a case
in Federal Court in Trenton,
New Jersey resulting from a
motor vehicle accident. Our
client, a New York City
firefighter, was severely
injured when his motorcycle
was struck by a truck
making a negligent turn on a
highway. Our client
sustained severe physical and
psychological injuries as a
result of that accident. Over
time, he was treated by a
number of different
specialists and underwent
several surgeries.

During the pendency of this
case, we utilized the services
of a number of different
experts, including those in
the field of economic loss,
employability, orthopedic
surgery and psychiatry.
Unfortunately, our client was
alone and became severely
depressed. He was not
married and had no children.
There was a realization that
he would probably not be
able to return to his life’s
work as a firefighter. As a
result of this realization, our
client took his own life.

An administrator of his
estate continued to prosecute
the case and we were

able to settle the case for
$1.1 million. BW
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Partners Selected by Super Lawyers

Partners Alan Roth, Abbott
Brown, James Keegan,
Anthony Mazza, and
William Gold were named by
Super Lawyers magazine as
top attorneys in New Jersey
for 2011. No more than five
percent of all New Jersey
attorneys in more than 70
areas of practice are named to
the New Jersey Super Lawyers
list, which is published in

New Jersey Monthly and in
New Jersey Super Lawyers
magazine.

The research team at Super
Lawyers undertakes a rigorous
multiphase rating process.
Peer nominations and evalu-
ations are combined with
third party research. Each
candidate is evaluated on 12
indicators of peer recognition

Selections are made on an
annual, state-by-state basis.

Lawyers enter the candidate
pool by being formally
nominated by a peer,
identified by the magazine’s
research department, or
informally nominated. Each
nomination carries a point
value. Nominations received
from lawyers in other firms

received from lawyers in the
same firm.

Our attorneys were named
Super Lawyers in the
following specialty areas:
Alan Roth and Anthony
Mazza in Personal Injury
Plaintiff: General; Abbott
Brown and William Gold in
Personal Injury Plaintiff:
Medical Malpractice; and

the April 2011 edition of and professional achievement.

have substantially greater
point value than those

James Keegan in Business
Litigation. BW

Brown Serves the
Legal Community

to educate lawyers and law students. Abbott taught his

popular course on medical malpractice law at the Seton
Hall University School of Law. Additionally, he delivered a
lecture to many New Jersey Assistant State Attorneys
General called “The Anatomy of a Medical Malpractice Case”
in September of 2010, and a lecture to the New Jersey
Association for Justice on “Ethical Issues in Medical
Malpractice” in November of 2010. Abbott also presented his
annual medical malpractice review called The 14th Annual

This fall Abbott Brown, a partner in the firm, continued

Hor Topics in Medical Malpractice Litigation in October of 2010.

Abbott delivered two lectures this spring for the New Jersey
Association for Justice:

e “Case Selection in Medical Malpractice,” in February 2011,
in Edison N.J. and,

e “Hospital Malpractice: Common Themes and Tactics,” in
April 2011, Atlantic City, N.J.

Abbott also had three articles published: Fear and Loathing

of the Affidavit of Merit, N.J.L.J. (2011); The Affidavit of Merir
Madhness, 200 N.J.L.J. 756 (2010); and Voir Dire in Medical
Malpractice Cases, 199 N.J.L.J. 56 (2010). Finally, Abbott
served as counsel for the New Jersey Association for Justice
as amicus curiae in the Supreme Court case of Ryan v. Renny,
203 N.J. 37 (2010). sw

Bendit Weinstock
Charitable Fund Expands

his year, the Bendit Weinstock Charitable Fund, Inc.
T(BWCF) again participated in the annual Thanksgiving

Food Bank Fundraiser, along with the New Jersey
Association for Justice. We helped raise over $20,000, which
was donated to food banks throughout the state.

In the past year the BWCF made donations to support several
worthy non-profits, including:

e Avon Walk for Breast Cancer,

e Beth El-Food Pantry,

¢ Leukemia and Lymphoma Society,

e The Midland Foundation, and

e Essex Catholic High School Scholarship Drive.

If you would like to contribute to the BWCEF, please note
that it is a registered 501(c)(3) charity, so donations are tax
deductible. Checks may be made payable to “Bendit
Weinstock Charitable Fund” and mailed to our office. Every
penny received is donated to a worthy charity, and no

funds are deducted for administrative or any other costs.
Additionally, the BWCF accounting records are open for
inspection at any time. To avoid the appearance of any
impropriety, however, BWCF cannot accept a donation if
you presently have a case being handled by our firm. Bw
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Bergé Shares His Expertise
of Medicolegal Issues

eter Bergé, an associate
Pwith Bendit Weinstock

since 2004 and a
licensed physician assistant
since 1987, concentrates his
practice in medical malprac-
tice. He continues to speak
on medicolegal issues to a
wide audience, including
lecturing regularly to stu-
dents in the master’s level
physician assistant education
program of Pace University
in New York City.

In February 2011, Peter
presented a lecture on avoid-
ing medical malpractice
lawsuits to the Medical
Association of the Centro
Médico ABC (ABC Medical
Center) in Mexico City,
Mexico. Centro Médico ABC,
a private academic hospital,
is one of the most prestigious
in Mexico.

Peter participated in two
web seminars. In November
2010, he was a presenter in

the webinar, “Medical
Malpractice Mistakes from
the Perspective of Nurses,”
an analysis of nursing
malpractice cases from the
plaintiff and nursing expert
perspectives. In September
2009, he presented the topic
“Analyzing the Emergency
Department Case” in a
webinar for attorneys and
medicolegal personnel titled,
“From Triage To Courtroom:
Common Liability Issues in
the Emergency Department.”
The program was sponsored
by the New Jersey Institute
for Continuing Legal
Education.

He also co-authored an
updated chapter titled
“Medical Errors: Roots of
Litigation” to be published
in the text, Nursing
Malpractice, Fourth Edition,
by Lawyers & Judges
Publishing Company, Inc.
The text will be published in
May 2011.

In June of 2010, Peter
presented a lecture titled
“Critical Communication:
Improving Patient
Communication, Follow-up
and Documentation to
Enhance Care and Reduce
Legal Risk” at the annual
conference of the American
Academy of Physician
Assistants. The conference
was attended by over 5,000
physician assistants from the
U.S. and other countries.
Peter’s talk focused on
improving patient care while
decreasing risk, and was
featured in a full-page article
in the daily newsletter of the
conference. BW

Roth Named to Best Lawyers List

lan Roth was recently
Aselected by his peers for

inclusion in The Best
Lawyers in America® 2011
(Copyright 2010 by
Woodward/White, Inc., of
Aiken, S.C.). He was chosen
for the specialty Personal
Injury Litigation Plaintiff
and has been named to the
Best Lawyers list since 2001.

Best Lawyers is based on an
exhaustive peer-review survey

in which more than 39,000
leading attorneys cast almost
3.1 million votes on the legal
abilities of other lawyers in
their practice areas.

Alan joined the firm in
1974 and became a partner
in 1980. He practices
primarily in the area of per-
sonal injury litigation,
including medical malprac-
tice, product liability and
workers’ compensation. BW

About this Newsletter
Editor: Anthony Mazza

An electronic version of this
newsletter may be found at
www.henditweinstock.com.

This newsletter is published for the
informafion of our friends and
dients. Please contact Ruth Smith
at (973) 736-9800 or
rsmith@benditweinstock.com if:

® Your address has changed.
® You desire assistance in
obtaining further information
about anything referred to
in this newsletter.

Bendit Weinstock
A Professional Corporation

Counsellors at Law

80 Main Street, Suite 260
West Orange, NJ 07052
Telephone 973-736-9800
Facsimile 973-325-3115
www.benditweinstock.com

Benjamin L. Bendit (1950-1984)
Thomas E. Weinstock (1955-2000)
Hilton P. Goldman (1965-2008)

Alan Roth (NJ & FL Bars)
Personal Injury Litigation,
Workers” Compensation, General Litigation

James F. Keegan*
Commercial Litigation, Matrimonial,
Bankruptcy, Administrative Law

Abbott S. Brown*
Medical Malpractice, Personal Injury Litigation

Roger J. Desiderio*
Litigation, Municipal Law,
Workers” Compensation, Real Estate

William L. Gold*
Medical Malpractice, Personal Injury Litigation,
General Litigation

Sherri Davis Fowler (NJ & VA Bars)
Commecial Litigation,
Bankruptcy, Matrimonial

Anthony Mazza*

Personal Injury Litigation,

Workers” Compensation

Associates

Peter I. Bergé

K. Raja Bhattacharya

Isabelle Farrell Britton (NJ, NY & (T Bars)
Erica LaPlante (NJ & NY Bars)

0f Counsel

Christine M. Tiritilli

Counsel

Barrett F. Kalb (NJ & NY Bars)
Max Spinrad

* (ertified by the Supreme Court
of New Jersey as a Civil Trial Attorney

Spring 2011

Briefease

From the Law Offices of Bendit Weinstock, P.A.



